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Kenneth W, Starr
Kirkland & Ellis LLP
777 South Figneroa Street

Los Angeles, CA go017-5800
Phous' 2)5-680-8440
Fax: 213-680-B500
kstarrdkirkiand com

VIA FACSIMILE (202) 514.0467

ITonorable Mark Filip

Office of the Depury Attormey General
Unired States Department of Jusrice
930 Pennsylvania Avenue, N, W.
Washington, D.C. 20330

Dear Judge Filip:

In his conlirmation learings
traditions of the Department of Justic
people, of his
own confirmartion hearings echioed t}

conduet itself with hanor and integrity,

We come to vou in that Spirit a
in a quintessentially state matter invol

solemn intent to ensure fairness and inte

005
3
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Joe D. Whitley
Alston & Bird L1P
The Atlantic Building
950 I Sireet, N
Washington, DC 400041404
Ph: 202-756-318g
Fax: 202-654-288¢
iocavhitlev@aiston.com

May 19, 2008

CONFIDENTIAL

last [all, Judge Mukascy admirably lifted up the [inest
& in assuring the United States Senarte, and the American
grity in the administration of justice. Your
at bedrock determination to assuve that ihe Deparrment
especially in the enforcement of Tederal eriminal jaw,

nd respectfully ask for a review of the federal involvement
ving our client, Jeffrey Epstein. While we are weli aware

of the rare instances in which a review ol this sort 1s justified, we arc coniident that the

circumstances al issue warrant such
well as those of other [ormer senior
we have never before secn

of' us has previously made such a request. we do so now
Department's reputation, as well as the due process rights of ou

Recently, the Criminal Division concluded & very
request of LLS. Attorney Alex Acosta.
lust this past Friday, on Mav 16, 2008, we received a
that CEQS had conducted a review of this case. By its own
“limited, both factually and legally.” Part of the self-imposed

many importamt aspects of Uhis case.
from the head of CROS informing us
admission, the CEOS review was
limitarion was CEOS’s abstention
by federal prosccutors'
intertwined with the credibility of the
Slates Attorney’s Otfice in Miami ('L
Deferred Prosccution Agreement now

fro

mappropriate efforts to implement those rerms.

@ case more apprepriate for oversight and review. Thus, while

“—even though such misconduer was, as we conlend it {s,

‘ in effect,

an cxamination. Based on our collective experiences, as
Justice Department officials whose advice we Lave sought,

neither
in rthe recognition that both the
r client, are at issue.

limited review of this matier ai the
Crirically, however, this review deiiberatelv excluded
fetter

m addressing our “allcgations of professional misconduct
inextricably
accusations being made against Mr. Epstein by the United
'SAQ™). Moreover, CEOS did not assess the terms of the
nor did CEOS review the federaj prasecutors’
We detail this point below,

08-80736-CV-MARRA RFP WPB 001616



006
13

' F
4 6% 0B BB R AR BSclient 364.6-Ehtsred o FLSD Docket 02/10/2016  Pagen M{Eﬁ )
a1 08 .n“f}.\ 1322 FAN 1 210 GhO 500 KIRKLANDERLLTS L ¢

Honorable Mark Filip
May 19, 2008
Page 2

By way of background. we were informed by Mr. Acosta that, at his requesi, CEOS
would be conducting a revicw w© determine whether federal prosccution was botl appropriate
and, i his words. “fair.” That {s not whai vecurred, Tastead, CEOS has now acknowiedped that
we had raised “many compelling arguinents™ against the USAO’s suggested “novel application™
of lederal law in this matier. Bven so. CLOS concluded. in rinimalist fashion. that “we do not
see anything that says to us categorically that a federal case should not be orought™ and thal the
ULS. Aaoiney “would not be abusing his prosecuiorial discretion should he authorize {ederal
prosecution of Mr. Epsiein’ thus delegating back to Mr, Acasta the decision of whether foderal
prosecution was warranted (emphasis addadj. Rather than assessing whether prosecution would
be appropriate, CLEQS, using a low bascline (or its evaluation, determined only that “it would not
be impassible 1o prove . . " cenain allegations made against Mr, Epstein. The CEOS review
failed to address Lhe significant problens involving the appearance of impermissible sclectivity
that would necessarily result from a federal prosccution ol Mr. Epstein.

We respeet CEOS's conclusion that its authority 1o review “misconduci” 1S5Ues was
preciuded by Criminal Division practice. We further respect CEOS's view thai it undersivad ity
mission as significantly limited. Specifically, the contemplated objcctive was (o detzrmine
vehether the [I2SAO would be abusing its discrction by bringing a federal prosecution rather than
making 1ts own de novo recormmendations on the appropriate reach of federal law, [lowever, we
respectiully submit that a full review of all the facts is urgenily needed at senjor levels of the
Justice Department. In an effort 1o inform vou of the nature of the federal investicatjon against
Mr. Lipstein, we sunumnarize the (42615 and circumstances of this matier below:,

The rwo base-level concerns we hold are that (1) Federal prosecution of this matier is not
witrrauted based on rhe purelyv-local conduct and the unprecedented application of federal
slatufes 1o facts such as these and (2) the actions of federal authorities are both highiv
questionable and give rise to an appearance of substantial impropriety. The issues that we haye
raised, but which have not vel been addyessed or resolved by the Department, are more than
isolated allegations of professional mistakes or misconduct. These issues, instead, affect the
appearance and administration of criminal Jjustice with profound consequences bevond the
resolution in the matter at hand.

L] H W

In a precedent-shattering investization of Jeffrey Epstein that raises important policy
questions~—and serious issues as to the fair and honorable enforcement of federal law—ihe
USAQ in Miami is considering extending federal law bevond the bounds of precedent and
rcason.  Federal prosecutors stretched the underlying facts in ways that raise fundamental
questions of basic professionalism. Perhaps most troubling, the USAQ in Miami, as a condition
ol delerring prosecution, required a commingling of substantive federal criminal law with a
proposed civil remedy enuineered in a way that appears intended to profit particular iawyers in
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privale practice in South Florida with personal relationships 1o some of the prosecutors invo)ved.
Federal prosecutors then leaked highly sensitive informartion about the case w a New York
Times reporter.! The immediate result of this confluence of extraordinary circumstances is un
onslaught of civil iawsuits, all save one brought by ithe First Assistant’s former bouuque law firm
i Miami.

The facts in this case all revolve around the classic state crime of solicitation of
prostitution.®  The State Atorney’s Office in Falm Beach County had canducted 2 diligent
investization, convened a Grand Jury that returned an indicument, and rmade a final determination
about how 10 proceed.  That is where, in ow federal republic, this rnatler should rest.
Mr. Epstein faces a felony conviction in state court by virtue of his conduct, and the oniy reason
the Stale has not resolved this matrer is that (he lederal prosecutars in Miami have continued to
sist that we, Mr. Epstein’s counsel, approach and demand from the State Aliorney’s Offics 4
harsher charge and a more severe punishment than that Office believes are appropriate under the
circumsiances. Yol despite the 1JSAO s refusal to allow the State to resolve this metter on the
lerms e State has determined are appropriate, the USAQO has not made any arempl ¢
coordinate ns efforts with the State. In fact, the USAO mandated that any federal agreement
would be conditioned on Mr. Epstein persuading the State (o seck a criminal punishmem unlike
that imposed on other defendants within rthe jurisdiction of the State Attarney {or similar
conduct,

From 1he inception of the USAQ’s involvernent in this case. which al the end of the day
is a case about solicitation of prostitution withiy the confines of Palm Beach County, Florida, we
have asked aurselves why the Department of Justice is involved, Regrettably, we are unable 1o
SUBECSL any appropriate basis for the Department’s involvement, M. Epstein has no crirninal
history whatsoever. Also, Mr. Epstein has never been the subject of general media interest until
a few vears apo. alter it was widcly perceived by the public that he was a close triend of former
Presidem 3il] Clinton.

The conduct at issue ig simply not within the purview of federal jurisdiction and lies
outside the heartdand of the three federa) statutes that have been identified by prosecurors—J 8
LS.C§§ 1591, 2422(b), and 2423(b). '

' One of the other members ol Mr. Epstein’s defense team, Jay Lefkowitz, has personally reviewed the reporter's
confemporanzous nales,

Although somne of the wamen alleged te be invalved were 16 and 17 vears of age, several of these wamen
openly admitied 10 lying to Mr. Epatein bout their age in their recenr sworn statzments.
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These statures are intended 10 target crimes of a iruly national and international scope.
Specifically, § 1391 was cnacted to combal human ralficking, § 2422 1s aimed ar sexual
predation of minors through the Internet. and § 2423 deals with sex tourism. The nature of these
crimes results in multi-jurisdictional problems that state and local authoritics cannot elicetiveiv
confront on their own, However, Mr. Epstein’s conduct was purely local in nature and, thus.
does not implicate federal involvement, Afier researching every reported case brought under 18
U.S.Co §§ 1591, 2422(b), and 2423(b), we found that not a single casc involves facts or a
scenario similar 10 the situation at hand. Our review of cach precedem refleets thar there have
been no reported prosccutions under § 13591 of a ‘John” whose conduct with a minor lacked
torce. coercion. or {raud and whe was not proliting from commercial sexual wrafficiing, There
have likewise been no cases under § 2422(b)—-a crire of communication——where there was no
use of the Internet, and where the content of phone communications did not contain any inducing
or enticing of 4 minor to have jllegal sexual activiiy as expressly required by the language of the
stalute.  Furthermore, the Government’s contention that “routine and habit” can fill the factuxl
and legal void created by the lack of evidence that such a cormmunication ever oceurred sets this
Gise apart [rom cvery reported case brought under § 2422(b). Lastly, there arc no reporied cases
of violations ol § 2423(b) of a person whuse dominant purpose n traveling was merely to 20 (o
his own home .2

Alihough these matters were within the scope of the CEOS review, rather than
considering  whether federsl prosecution is appropriate, CEOS only determined that U.3.
Allormey Acosta “would not be abusing his prosecutorial discretion should he authorize [ederal
prosccution” in this case. The “abuse of discretion” standard constitutes an extremely low bar of
¢valuation and while it may be appropriate when the consideration of issues arc exclusively
lactual in nature, this standard [ails 1o address concerns particuloy to this situation, namncly the
“novel application™ of federal statwies. The “abuse of discretion” standacd in such pure legai
matters of statutory application risks causing a lack of uniforinity. The same federal statutes thar
would be stretched beyond their bounds in Miami huave been limited to their heartland in euch of
the other federal districts. Also, becausc this case implicatcs broader issues of the administration
of equal justce, federal prosccution in this matter risks the appearance of sclectivily in its
strerching of federal law to fit these facts.

Federal prosccution of a man who engaged in consensual conduct in. his hiorne thar amaouated to, at most, the
«olicilation of prostitution, is unprécedented, Since prostitution is fundamemally a state coneern, (s Unitedd
Sratex v, Evans, 176 F.3d 1176, r.1 (11th Cir, 2007) (federal law "does not criminalize all acts of prostitution (2
vices tracitionally governed by state regulaiion)™)). and there is no evidence that Palmn Beach County autharizies
and Florida prosecutors cannot cffectively prosecule and punish the conduct, there i no reason why this mulier
should be axtracted irom the hands of state prosecutors in Florida.

08-80736-CV-MARRA RFP WPB 001619



’ 009 |
: EXECUTIVE OF 6 mf/g]L
0833485 b HA KBk ARR  BAEHASnt 36453, Chntered on ELSD Docket 02/10/2016 Page6t 5

o RIKRELANODKELLYS LI

SO0 FuouR NON 1324 FAN ] 213 G40 8500

Haonorable Mark Filip
May 19. 2008

Page s

n fact, recent testimony of several alleged “vicims™ contradicts clajims made by federal
prosccutors during the negotiations of a deferred prosecution_agreemenl,  The consis
representations of leev Gav enl witnesses (such as
conlitm the following critical points:  First, there was no
i tet=pnonIc O Otherwise, thut meets the requirements ot § 2422(b). For instance.
Ms,_conﬁrmed that Mr, Epstein never emailed, text-messaged. or used auy facility of
interstate commerce whatsoever. befors or after her one (and only) visit to his homne. Gonzalez
Tr. (deposition) at 50, Second, the womsn who iestifisd admitted that they lied to Mr. Epsiein
about their age in order to gain admittance into his home. Indeed, the women who brought their
underage friends 1o Mr. Epstein testified that they would counsel their friends 10 iie aboul their
ages as well. Ms, Fstat'cd the following: “T would tell my girlfriends just like
approached me. Make sure vou tel] him yow're 18, Well, these givls that I brought, T know that
they wers 18 or 19 or 20. And the girls that T didn't know and I don't know if they were lying or
not, I would say malke sure that vou iell him you're 18.” I -. 21 22 Third, there was no
routine or hahit of improper communication cxpressing an intent to transform a Inassage into an
iliesal sexual act, In fact, there was ofien no sexual activity s all during the massage.  Ms.

estified that “[sjometimes [Mr. Epsrein] j gl massaged. Somclimes hi=z
Justwaared a back massage,™ r.at 149

also stated that Mr. FEpsiein
“nevey wouched |her] physicallv” and that al] she did"was “massage| | his back, his chesr and his
thighs and that was ir.” Tr. at 1213, Finally, there was no force, cocrcion, fraud,
violence, drugs. or even alcoliol present in connection with Mr, Epstein’s encounters witli these
wamen, Ms_-stated that “[Mr. Lpstein) never tried to force me to do anything.™ Tr.
A el 12 These accounts are far from the usual testimony in scx slavery, Interner stings and sex
tourism cases previonsly brought. The women iu actuality were not vounger than 16, which js
the age of consent in most of the 50 states, and the sex aectiviry was inegular and in large part.
consisted of solo self-pleasuring,

¥,

The recent crop of civil suirs brought against Mr. Epstein confirm that the plaintffs did
not discuss any sexually-related activities with anyone prior Lo ariving at My, Epstein’s
residence. “This reinforces our contention that no relephonic or Internet persuasion, inducement,
caticement or coercion of a minor, or of any other individual, oceurnred., Tn addition, Mr. Jeffrey
Herman, the former law partner of one of ihe federal prosecutors involved in this matter and the
attornzy Tor most of the civil complainants (as described in derai] below). was quoted in the Palin
Beach Post as saying that “it doesn’t matter” that his clients licd abour their ages and wld Mr.
Epstein that they were 18 or 19.

Not only is a federa) prosecution of this inatter unwarranied. but the iregularity of
conduct by prosecutors and the unorthodox terms of the deferred prosecution agreement are
beyond any reasonable interpretation of the scope of a prosecutor’s responsibilities. The lis: of
improprieties includes, but is not limited to, the following facts:
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o Federal prosecutors made the unprecedented demand (hat Mr, Epstein pay
minimum of $150,000 per person 10 an unnamed 1ist of women they referred (o us
ininors and whom they insisted required representation by a guardian ad litewmn, M.
Epstein’s counsel later established that all but one of these individuals were actually
adulls, not minors. Cven then, though demanding paviment 0 ihe women, the
USAO cventually asserted that it could not vouch for the veracity of any of the

- claims that these women might make.

® Federal prosecutors made the highly wiusual demand that Mr. Epstein pav the fees
of a civil attorncy chosen by the prosecutors Lo represent these alleged “vietims™
should they choose to bring any civil litigation against him. They also praposed
sending a notice to the alleged “victims,” stating, in an underlined sentence, that
should they choose their own attorney, Mr. Epstein would not be required 10 pay
their Izes, The prosecutors finther demanded that Mr. Epstein waive his right 1o
challenge any of the allcgations made by these “victims.”

o The Assistant U.S. Auorney involved in this matter recommended for the civil
attorney, a highly lucrative position, un individual that we laler discovered was
closely and personally connected 10 the Assistant 1. S, Attorney’s own boviriend.

® Federal prosecutors represented to Mr. Epstein’s counsel that theyv had identified
(and later rechecked and re-identiticd) several alleged “vietims™ ol federal crimes
that qualified for payment under 18 UJ.S.C, § 2255, a civil remedy desigued 1o
provide financial benefirs 1o victims, Only through state discovery provisions did
~we later learn that many of the women on the rechecked “victim list” cousld not
possibly qualify under § 2255, The reason is that they, themselves, testfied that
they did not sulfer any type of harm whatsoever, a prerequisite for the ¢ivil recoy ery
under § 2255. Moreover, these women stated that they did not, now or m the past,
Lonmder themselves 10 be victims.

e During the last few months, Mr. Herman, First Assistant Sloman's former law
panner, has filed several civil lawsuils against Mr. Fpstein on behalf of the alleged
“victims,” It is our under b[‘l‘l’ldll'lf_t that cach of Mr. Herman’s clients are on the
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Government’s confidential “Jist of vieims,”  Most of these lawsuits seek $350
million in money damages.?

¢ Assistant US. Attorney David Weinstein spoke about the case N great detajl o
Landon Thomas, a reporter with the New York Times, and revealed confidenyial
tmformation about the Govemnmen('s allegations against Mr, Epstein. The Assistant
U.S. Antomey also revealed the substance of confidentja) plea negotiations,

®  When counsel for Mr. Epstein complained aboul the media leaks, First Asgsistan:
Sloman responded by asserting that “Mr. Themas was given, pursudnt o his
request, non-case specific information concerning specific federal statutes * Based
on Mr. Thomas® contemporancous notes, thal assertion appears 10 be false. o
example, Mr. Weinstein told My Themas that federal autharities believed that
Mr. Epstein had lured gitls aver the telephane and traveled in interstate commerce
for the purposc of engaging in underage sex. He recounted to Mr, Thomaus 1he
USAO’s theory of prosceution against Mr. Epstein, replete with an anajysis of the
key suutes being considered. Furthermore, afer Mr. Epstein's defense team
complained about the leak to the USAO, Mr. Weinstein, in Mr. Thomas' own
description, then admonished him for talking to the defense, and gening him s
wrouble. Mr. Weinsicin further 1ol him not to believe the “Spin” of Mr, Epstein’s
“high-priced attorneys,” and then, according t Mr, Thomas. Mr. Weinstein
forcefully “reminded” My, Thomas “that all prior conversations were mercly
hypothetical.

We e constrained to conclude that the actions of [cdera) officials in ths case strilke ar
the heart of one of the vitally important, enduring values in this country: the honest enforcement
of federal law, free of political considerations and free of the rtaint of personal financial
motivations on e part of faderal prosccutors that, 4l a minimum. raise the anppearance of serious
LHIpropIl €1y,

Wa were told by U.S. Attorney Acosla thal as part of the review he requested, the
Department had the authority, and his consent, to make any determination it deemed appropriate
regarding Uus marter, including a decision (o decline federal prosecution,  Yet, CEOS's onl ¥
conclusion, based on irs limited review of the Investigation, is that U S. Atlorney Acosta would
not abuse his discrerion by proceeding agains! Mr. Epstein.  Thus, the decision of wherfer
tAs rzeently as two months ag0. Mr. Sleman was 51l lisied publiciy a5 = pun of his former levs firm. While we

asstme this was an oversight, Mr. Sloman’s identification ag Part of the fiom raisss the appearance of
impropricty,
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proscculion is faiy and appropriate has been placed, once again, in U.§ Altomey Acosta's
hands,

In light of the foregoing, we respectfully ask that vou review this matter and discontinue
all federa) involvement so that the Stale can appropriately bring this matter o closure,  We
would greatly appreciatc the opporlunity to meet with you 1> discuss these mportant issues.
Such @ meeting would provide the Department with an Opportunity to review the paramouwnt
issues of federalism and. the appearance of selectivity that are penerated by the unprecedented
Atterapts 1 broaden the ambit of federal starytes 1o places that they have never before reached.
We sincerely apprecidle your atention (o this matter.

A~y M@/

a'«f-r-:g:nc?h W, §tgrr ; Joe D. Whitley
Kitkland & Eljs L1 Alston & Bird LIP

Respectully subimi Lteed,
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